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On Wednesday 14 April 2010 the High Court delivered its reasons in the appeals by Lehman Brothers Holdings Inc (Lehman Inc) and 
Lehman Brothers Asia Holdings (Lehman Asia). The appeals were dismissed with costs by orders made by the Court on 30 March 2010. 
The Court unanimously held that on the proper construction of Part 5.3A of the Corporations Act (Act), a deed of company arrangement 
(DOCA) does not bind creditors so far as concerns creditors’ claims against third parties.

As a result, creditors of Lehman Brothers Australia Limited who acquired synthetic collateralised debt obligations, including Councils, charities, 
churches, universities and superannuation funds, are free to pursue their claims against Lehman Inc and other offshore Lehman entities.

In a joint judgment of French CJ, Gummow, Hayne and Kiefel JJ, their Honours found that:

• The Act limited the scope of persons who could be bound by a deed to those who have claims against the company in administration

• There was otherwise no textual footing upon which ‘claims’ in the Act could be read to include claims against third parties

• It followed that a DOCA could not bind creditors in relation to claims against persons other than the company, that is, third parties

• In those circumstances, the whole of the DOCA failed.

Heydon J, in a separate judgment, took a different approach in reaching the same conclusion. His Honour held that:

• The claims of the creditors consisted of property rights

• For a statute to deprive a person of property rights, it must contain clear and unambiguous language permitting that result; in this 
regard, Heydon J relied on Mabo v Queensland decided in 1992 by the High Court

• The Act did not contain such clear and unambiguous language, and it followed that the releases did not bind the creditors

• Moreover, the language of the relevant provisions made it clear that the Act was directed to creditors’ claims against the company,  
and not third parties.

Ms Banton said the Court considered that it was not necessary to decide the question as to whether third party releases were 
impermissible in schemes of arrangement. In those circumstances, the Federal Court’s decision in Opes Prime remains good law, 
although it could still be challenged in the High Court in the future.

Approach and Onus 

Ms Banton said Heydon J’s judgment was also notable for its criticism of the approach to construction taken by the Lehman entities, and in 
particular, Lehman Asia. The Lehman entities argued that the onus rested on the Councils to establish that the text of the Act prohibited 
the third party releases. Given his Honour’s finding that a statute required clear and unambiguous language to extinguish property rights, 
Heydon J held that a party seeking to justify the removal of such rights bore the onus of finding the words that permitted that result. 

Lehman Asia added that the relevant provisions of the Act should not be read down in a way that was ‘inconsistent with modern 
experience and borders on fiction’ (purporting to rely on earlier High Court authority). In doing so, Lehman Asia also criticised the 
approach to construction set out in Mabo, and the authorities relied on by Rares J consistent with Mabo. Heydon J found that Lehman 
Asia’s reliance on this proposition was taken entirely out of context, that Mabo was not out of touch with modern experience, and that  
the approach in Mabo could not, particularly in the High Court, be regarded as fiction. 

Ms Banton said in both the joint judgment and in Heydon J’s judgment, their Honours were strongly critical of the time spent by Lehman 
Asia in the hearing attempting to construe materials, including the Harmer Report, which had no bearing on the case. Heydon J considered 
that there were few cases in which such materials were less useful.
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Reaction

Ms Banton said Piper Alderman’s clients are pleased with the High Court’s decision, and in particular, that their rights to pursue their  
claims against Lehman Inc and other Lehman entities remain intact. Our clients consider that their claims are worth significantly more  
than the nominal 2 cent to 13 cent returns  offered under the DOCA.

Ms Banton said her clients remained determined to establish, through the Courts or otherwise, that their claims should be admitted  
for their full value, and that they rank equally with the Lehman entities in the distribution of Lehman Australia’s assets to creditors in  
due course.

Way forward

Ms Banton said that although her clients remain hopeful of a negotiated settlement with the liquidators, recent public statements by  
the liquidators suggest that this will be unlikely, at least in the short to medium term. 

Ms Banton said Piper Alderman is in the process of finalising a statement of claim for a class action, comprising over 70 represented  
parties, to prove their claims.   

Legal Costs

Ms Banton said the High Court’s judgment also serves as a timely reminder to all professionals engaged in corporate insolvencies as to  
their responsibility to ensure that administrations are conducted in an efficient and cost effective way. This is particularly so, in the light  
of remarks from the Senate Committee’s inquiry into the conduct of insolvency practitioners, reported in the press.

Ms Banton agreed with Heydon J’s statement, in no uncertain terms, that the time and therefore the cost of the proceedings could have 
been significantly reduced if the administrators had not taken an active role in the proceedings, rather than simply repeating the ultimately 
indefensible arguments put by Lehman Inc and Lehman Asia ‘with at least equal and perhaps more vigour’. In those circumstances, Heydon J 
would have ordered Lehman Australia and the liquidators to contribute to the Councils’ costs of the appeal to the High Court.

Ms Banton said although the precise amount of the liquidators’ legal costs attributable to these proceedings cannot presently be 
determined, it can readily be inferred that the vast majority relate to them. The liquidators are also liable to pay the Councils’ costs  
of the proceedings before the Federal Court, which are substantial.

The creditors’  money ought properly have been made available to the creditors of Lehman Australia, rather than, as reported in the press, 
supporting an ‘entire colony of people sucking off the corpse’ of the company. More to the point, the liquidation is no further advanced 
despite this expenditure.

An examination of the role of insolvency practitioners in court proceedings where there are other contradictors should also be on the 
agenda of the current Senate Committee, if it is not already on the Committee’s agenda. 
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Piper Alderman is a full-service, commercial law firm with offices in Sydney, Melbourne, 
Brisbane and Adelaide. We have 55 partners, over 160 lawyers and more than 325 staff 
in total. Our firm is committed to continual excellence in the practice of law, having been 
leading advisers to commercial interests across Australia for over 160 years. We have 
achieved our impressive growth by listening to our clients, responding to their needs  
and creating practical legal solutions.


